
       April
2012

An e-newsletter from Lakshmikumaran & Sridharan, New Delhi, India April 2012 / Issue-9

FDI Policy – Consolidated document 
released

League sports – Applicability of competition 
law

ECB Policy relaxed for refinancing of 
existing ECB

Anti-monopoly action against Apple in 
Russia

CCI imposes penal ty for boycott ing 
auction by dominant players

In Focus



© 2012  Lakshmikumaran & Sridharan, India
All rights reserved 2

CORPORATE AMICUS  / April, 2012

2

AP
R

 2
01

2
Article
League spor ts – Applicability of competition law

Circulars

News Nuggets
Ratio decidendi

3

7
6
4

Contents



© 2012  Lakshmikumaran & Sridharan, India
All rights reserved 3

CORPORATE AMICUS  / April, 2012

3

Article

League sports – Applicability of competition law
By Vidushpat Singhania 

While cricket is the king of sports in India, other 
team sports like football and hockey and recently 
even Formula 1 races are gaining popularity and 
viewership with large corporates evincing interest 
in sponsorship and willing to invest in building 
brands and some even acquiring popular overseas 
clubs that attract a young audience. IPL is now 
in its fifth season and its continued success has 
clearly demonstrated the commercial viability of 
franchisee, endorsement and broadcasting rights 
for club and league sports. The moot question 
therefore is whether league and club events can be 
held outside the National Sports Federation (NSF) 
and if yes, the real benefits of such events includ-
ing increasing the popularity of such sports.  

Sports events worldwide are organized in a 
pyramid structure, where a particular sport is 
governed and regulated by a single International 
Federation (IF) with various NSFs affiliated to it. 
The IF governs the regulatory aspect i.e. laying 
down the rules of the sport, eligibility criteria and 
playing conditions. The IF also makes the annual 
calendar for that sport and conducts the world 
championship and other international level events. 
A corollary at the national level would be that the 
NSF would follow the regulations of the IF as a 
condition of its membership and have exclusive 
powers to make the annual calendar, develop 
grass-root level of sport and conduct tournaments 
and training camps in the country. 

The importance of the pyramid structure and the 
risk to the sports due to multiple sport federations 
have been recognized by IOC and have been ad-
dressed in the European Commission’s Helsinki 

Report and the White Paper on sport. Integrity, uni-
formity and strict control over regulations ensure 
that non-discriminatory uniform rules are applied 
to the sport worldwide and encourage growth of 
the sports across the globe. It includes sporting 
sanctions like disciplinary action, suspensions, 
fines and bans for behavior contrary to the spirit of 
sports which lie at the core of the sporting move-
ment and can be applied only within the sporting 
structure.

The directions of the Delhi High Court direct-
ing the Competition Commission of India (CCI) 
to undertake enquiry against the All India Chess 
Federation for preventing its players from taking 
part in a tournament outside its aegis, BCCI’s 
sanctions on the Indian Cricket League and the 
conduct of the World Series Hockey by the Indian 
Hockey Federation allegedly fall within the ambit of 
the IF/NSF trying to curb the advent of breakaway 
leagues through their rules.

The challenges to the IF/NSFs’ rules restrict-
ing rival tournaments and release of players for 
these tournaments (e.g. India) have come  under 
the scanner of competition/anti-trust laws like 
abuse of dominant position and anti-competitive 
agreements leading to unreasonable restraint of 
trade. The sports industry is  unique  because the 
pyramid structure which ensures monopoly is 
essential in maintaining the integrity of sport and 
unlike other industries, the industry thrives  on 
competition rather than from the lack of it. This 
reasoning gives birth to the exception of ‘Specific-
ity of Sport’ i.e. certain sporting activities are ex-
cluded from the purview of the competition laws. 
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The European courts while creating this exception 
have divided the IF/NSF activities into two parts. 
The first being pure sporting functions whereas 
the second being activities having a substantial 
economic impact. 

Pure sporting activities like laying down the 
rules of the sport, defining the size and weight 
of the ball and dimensions of the playing field are 
excluded from the ambit of competition laws. 
But activities of the IF/NSF having substantial 
economic impact are within the purview of the 
competition law. The regulatory power of the IF/
NSF if used to gain commercial and financial ad-
vantage would fall within this ambit provided the 
following conditions are satisfied:
1) That the agreements are not anti-competitive 

i.e. they do not attempt/cause appreciable 
adverse effect on competition; and/or

2) That they are not abusing their dominant posi-
tion and are not imposing unfair or discrimina-
tory conditions.

The European courts have held that these condi-
tions in the sporting sector are satisfied when a 
particular rule though restricting competition has 
a larger public objective and this objective can 
be achieved only by applying certain  restrictive 
rules that are  essential for the integrity, continuity, 
organization and conduct of the sport at national 
and international levels, and the rule is applied 
uniformly and transparently.

The Competition Commission of India is faced 
with a similar task today to recognize the specific-
ity of sport and carve out exceptions in the Indian 
scenario. The decision of the CCI will have a huge 
impact on the Indian sport industry as many a cor-
porate await a chance to start their own breakaway 
leagues and commercially gain from the revenues 
generated from these leagues.  

 [The author is Senior Associate, Corporate 
Division, Lakshmikumaran & Sridharan, New 
Delhi]

CIRCULARS 
FDI Policy changes – Consolidated document 
released

Circular 1 of 2012 effective 10th April, 2012 
is the  fifth edition of the consolidated FDI policy 
issued by the Department of Industrial Policy & 
Promotion in the Ministry of Commerce. Some of 
the important changes introduced are:
� Investment by registered FIIs in commodity 

exchanges will no longer require Government 
approval bringing it on par with that of foreign 
investment in infrastructure companies in the 
securities markets. 

� For NBFCs, the activity of ‘leasing and financ-
ing’ would cover only ‘financial leases’ and not 

‘operating leases’.
� On conversion of ECBs, royalty, etc., into equity, 

allotment of equity shares under Government 
route will be restricted for import of capital 
goods and machinery and such facility will, 
henceforth, not be available for second-hand 
machinery. 

� The aggregate limit of 24% for FII investment 
in the capital of an Indian company under the 
Portfolio Investment Scheme can be increased, 
subject always to specific sectoral caps.  A 
special resolution by the Board and RBI’s prior 
approval will be required in such cases.



© 2012  Lakshmikumaran & Sridharan, India
All rights reserved 5

CORPORATE AMICUS  / April, 2012

5

AD Category-II banks empowered to issue forex 
pre-paid cards

Reserve Bank of India has allowed Authorised 
Dealer Category-II banks also to issue forex 
pre-paid cards to residents travelling on private/
business visits abroad, subject to adherence to 
KYC/AML/CFT requirements (hitherto reserved 
only for AD Category 1 Banks).  Reserve Bank of 
India’s A.P. (DIR Series) Circular No. 104, dated 
4th April, 2012 further states that AD Category-II 
banks have also been allowed to open Nostro ac-
counts subject to conditions like opening of only 
one Nostro account for each currency, utilization 
of balances in the account for settlement of remit-
tances sent for permissible purposes and not in re-
spect of forex prepaid cards and non-maintenance 
of idle balance. Such accounts will also be subject 
to reporting requirements as prescribed.
Foreign Currency Account (FCA) abroad for the 
purpose of overseas direct investments

An Indian party will now be allowed to open, hold 
and maintain Foreign Currency Account (FCA) 
abroad for the purpose of overseas direct invest-
ments subject to conditions. Hitherto, Reserve 
Bank of India’s prior permission was required for 
such purpose. RBI’s A.P. (DIR Series) Circular 
No. 101, dated 2nd April, 2012 specifies several 
conditions like the Indian party being eligible for 
overseas direct investments and the host coun-
try’s regulations stipulate that the investments into 
the country are required to be routed through a 
designated account. Further, any amount received 
in the said account by way of dividend and/or other 
entitlements from the subsidiary shall be repatri-
ated within 30 days from the date of credit. The 
Indian party should submit details of debits and 

credits in the FCA on yearly basis to the designated 
AD bank with a certificate from statutory auditors. 
The FCA so opened has to be closed immediately 
or within 30 days from the date of disinvestment 
from JV/WOS or cessation thereof.
External Commercial Borrowing Policy relaxations

The ECB policy has been further liberalized as 
follows: 
� Relaxations for infrastructure and power 
companies

Indian companies in the power sector have 
been allowed to utilise 40 per cent of the fresh 
ECB raised towards refinancing of the Rupee 
loan(s) availed by them from the domestic bank-
ing system, under the approval route, subject to 
conditions. Further, ECBs under the automatic 
route have been allowed for capital expenditure 
for the purpose of maintenance and operations of 
toll systems for roads and highways provided they 
form part of the original project. As per RBI A.P. 
(DIR Series) Circular No. 111 dated 20-4-2012 
issued in this regard, the liberalizations are as per 
announcements made in Budget 2012.
� Refinancing/rescheduling of existing ECBs

Borrowers desirous of refinancing/reschedul-
ing an existing ECB can raise fresh ECB at a higher 
all-in-cost under the approval route subject to the 
condition that the enhanced all-in-cost does not 
exceed the all-in-cost ceiling prescribed as per 
the existing guidelines. Hitherto, such refinancing 
was permissible if the fresh ECB was raised at a 
lower all-in-cost. RBI A.P. (DIR Series) Circular No. 
112 dated 20-4-2012 issued in this regard states 
that the modifications will come into force with 
immediate effect and will be subject to review.
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NEWS NUGGETS
Anti-monopoly action against Apple in Russia

Russia’s Federal Anti-Monopoly Service 
has started investigation into alleged dis-
criminatory exemption of customs duties 
favoring Apple’s ipad to the exclusion of 
other tablet producers/impor ters. The 
problem began last year when the Federal 
Customs Service changed classification 
codes for tablet computers with GPS hard-
ware and Customs classified these tablets 
as navigators instead of computers,  re-
sulting  in a 5 percent import duty on such 
tablets. The Customs however, offered to 
withdraw the duties if companies were 
able to demonstrate that the tablets were 
really computers and not navigators. As 
per reports, the Information & Computer 
Technologies Industry Association had 
met the Customs chief in February this 
year to explain that Apple’s ipad is not a 
navigator but a computer, which led to the 
department declaring ipad as computer 
and hence the duty free treatment.
US court allows ex-employees to pursue 
class-action suit against IT major

The United States District Court for the 
Northern District of California has allowed 
former employees of Tata Consultancy 
Services (TCS) to pursue a class-action 
law suit, in a dispute over wage deductions 
[Gopi Vedachalam v. TCS – Order dated 
4-2-2012]. The petitioners have charged 

TCS with breach of contract and violations 
of California’s Labor Code and Unfair Com-
petition Law. The court granted in part the 
motion for class certification while observ-
ing that a class-wide proceeding will gener-
ate common answers regarding whether 
defendants (TCS) engaged in practices 
that violated the parties’ agreements and 
the California law. Classes certified are “all 
non-U.S. citizens who were employed by 
Tata in the United States for the specified 
period” and “all non-U.S. citizens who were 
employed by Tata in California within the 
specified period”. 

The court found that the interests of the 
named plaintiffs are reasonably co-exten-
sive with the absent class members and 
that burden to demonstrate that issues for 
the breach of contract claim common to the 
national class predominates over issues af-
fecting only the individual members. It was 
also noted that the plaintiffs had satisfied 
their burden as to predominance of com-
mon issues in case of salary deductions, 
pay back of refund cheques and the waiting 
period penalties. Interestingly, argument 
of the plaintiff that many class members 
fear retaliation from defendants if they 
file individual suits and that many of them 
currently reside in India, which would pose 
substantial barriers to bringing individual 
actions, was not disputed by TCS.
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Foreclosing free competition by boycotting 
auction by persons controlling 75% of relevant 
market liable to penalty

The Competition Commission of India, in 
one of its recent orders, has held that explosive 
manufacturers had formed a cartel to control 
prices. A total penalty of approximately Rs. 
60 crores has been imposed on 10 manufac-
turers for such violations (individual penalty 
being 3% of average 3 years turnover). The 
Commission accepted the finding of the DG 
that the explosive manufacturers/ suppliers 
were not  engaged in fixation of bid prices 
under an agreement and the instances found 
could not be taken cognizance of as they were 
prior to the date of notification of Sections 
3 & 4 of the Competition Act, 2002. But the 
CCI found that the explosive manufacturers/ 
suppliers were acting in a concerted manner 
when they did not participate in the electronic 
reverse auction conducted by the informant, 
Coal India. It held that the said action being 
a manipulation of the bidding process is 
violative of Sections 3(3)(b) and 3(3)(d) of 
the Act. 

The Commission noted that the explosive 
manufacturers/ suppliers named in the matter 
controlled about 75% of the relevant market 
and by boycotting an auction a large part of 

the market had been foreclosed for a fair and 
free competition. Interestingly, earlier the DG 
had held that there was no evidence of any 
cartelization for the period post notification 
of section 3 provisions [Coal India v. Gulf Oil 
Corporation – Order dated 16-4-2012 in Case 
No. 6 of 2011].

Arbitration – Dispute when cannot be referred 
to Arbitrator

In a recent judgment, the Division Bench of 
the High Court of Delhi, has upheld the order 
of the Single Judge, which had held that only 
where the parties intended to reflect the in-
tention that the dispute is to be submitted to 
a person who in-turn would hold an inquiry 
in the nature of a judicial enquiry i.e. it would 
have pleadings before it and evidence fol-
lowed by hearing, would the parties be said to 
have agreed to refer their dispute(s) to arbitra-
tion. In the instant case, the High Court while 
referring to the dispute resolution clause in the 
Memorandum of Family Settlement between 
the parties held that the clause only brought 
out the intention of the parties to refer the 
disputes to a Dispute Resolution Committee 
which may act as an umpire, referee or an 
arbitrator. The Court, therefore, held that the 
Single Judge was correct in dismissing the 
application under Section 9 of Arbitration 

RATIO DECIDENDI
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and Conciliation Act, 1996, since the dispute 
resolution clause which drew reference to 
words such as umpire, referee or an arbitra-
tor could only be considered as providing the 
Dispute Resolution Committee the discretion 
to choose either of the modes of dispute reso-
lution i.e. whether to act as an umpire, referee 
or arbitrator. Accordingly, it held that till such 

time the Dispute Resolution Committee, ex-
ercised such discretion, it could not be urged 
by any party that the said memorandum made 
reference or contemplated to refer the dispute 
to a Committee of Arbitrators [Jagatjit Jaiswal 
v. Karamjit Singh Jaiswal – Judgment dated 
16-4-2012 in FAO(OS) 500/2007].



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


