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1  Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, CUP Third Edition, p. 480 (2013) 
(hereinafter referred to as “Van den Bossche and Zdouc”).

2  In fact, the focus of the World Trade Report 2012 was a closer look at non-tariff measures in the 21st century. The report can be ac-
cessed here: https://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report12_e.pdf (last visited 28th March, 2014).

Increasing use of TBT measures in international 
trade

After the conclusion of the Uruguay Round 
negotiations and the resultant  tariff reduction 
and liberalization that were significant,  role of 
import tariffs as barriers to trade have gradually 
diminished. Probably, as a consequence, the role 
of non-tariff barriers has increased. Regulations 
unrelated to tariff, but which nevertheless act as 
a barrier to trade, are measures which may be 
referred to as non-tariff barriers (NTBs).The term 
“non-tariff barrier” is not defined in WTO law but 
is understood to include all government imposed 
and sponsored actions or omissions that act as 
prohibitions or restrictions on trade, other than 
ordinary customs duties and other duties and 
charges on imports and exports.1

This article seeks to analyze a specific type 
of NTB known as Technical Barriers to Trade 
(“TBT”) dealt with under the WTO Agreement on 
Technical Barriers to Trade (“TBT Agreement”). 
In recent years, there has been a veritable 
proliferation in the usage of technical regulations, 
standards and conformity assessment procedures, 
which can be said to constitute the “new wave” of 
non-tariff measures and which pose difficulties to 
the liberalization of multilateral trade.2

Various countries have introduced measures 
which could be susceptible to a challenge under 

the TBT Agreement as well as GATT 1994. Some 
such measures and their features in brief, are listed 
in the following paragraphs.

European Union - Chemicals
The EU’s REACH (Registration, Evaluation, 

Authorisation and Restriction of Chemicals) 
regulation imposes registration, testing, and data 
requirements on a significant number of chemicals. 
REACH also provides for certain chemicals to be 
subject to authorization requirements which may 
allow them to be placed in the EU market only 
for specific uses. 

India, in particular, has highlighted the 
following concerns with respect to REACH at the 
WTO Committee on Technical Barriers to Trade: 
(i) the opaque and arbitrary functioning of the 
Substance Information Exchange Fora (SIEF), 
including the prohibitive costs associated with 
them; (ii) definitions of a micro, small and medium 
size enterprise(SMEs); (iii) the cost associated 
with hiring an Only Representative (OR); and 
(iv) the request for merchant importers to directly 
undertake registration.

Indonesia – Horticultural Products

Indonesia’s Ministry of Trade (MOT) Regulation 
16/2013 and Ministry of Agriculture (MOA) 
Regulation 47/2013 impose certain requirements 

Technical barriers to trade – A new wave of protectionism
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on the importation of horticultural products into 
Indonesia involving the requirement to obtain 
an import recommendation, undergo a pre-
shipment technical survey and abide by specific 
packaging and labeling requirements. 

Korea - Chemicals

The Korean Act on the Registration and 
Evaluation of Chemicals (REACH), passed in April 
2013 is expected to enter into force on January1, 
2015. The requirements include submission of 
an annual report containing details of existing 
and new chemicals manufactured and sold, 
registration requirements for existing chemicals 
more than 1 ton of which has been imported into 
Korea, risk assessment for chemicals more than 
10 tons of which are imported into Korea, an 
evaluation procedure etc. 

European Union – Medicinal Products

EU’s Community Code relating to medicinal 
products for human use seeks to unify all 
provisions relating to the placing on the market, 
production, labelling, classification, distribution 
and advertising of medicinal products for 
human use.  The regulation states that no 
medicinal product, with certain exceptions, 
may be placed on the market of a Member State 
unless an authorisation has been issued by the 
competent authorities of that Member State or the 
European Medicines Agency. It also mandates 
the submission of certain documents containing 
numerous details relating to the product.  

India has highlighted the following concerns 
at the WTO Committee on Technical Barriers 
to Trade: (i) non-notification to the WTO; (ii) 
the need for review of the Common Technical 
Document (CTD), which was not considered 

appropriate for multi-component traditional 
medicinal formulations;(iii) expansion of the 
definition of herbal medicinal products; and (iv) 
the need for references to national pharmacopeia 
for all compliances on specification.

Technical barriers to trade as a category of 
NTBs

The WTO rules on technical barriers in trade 
go beyond obligations contained in GATT 
1994 to specific commitments contained in the 
TBT Agreement. The scope of application of 
the TBT Agreement is confined to (i) technical 
regulations; (ii) standards and (iii) conformity 
assessment procedures. In Annex 1.1, a technical 
regulation is defined as a “document which lays 
down product characteristics or their related 
processes and production methods, including the 
applicable administrative provisions, with which 
compliance is mandatory. It may also include 
or deal exclusively with terminology, symbols, 
packaging, marking or labelling requirements as 
they apply to a product, process or production 
method.”

Meaning of a “Technical Regulation”
The Appellate Body discussed, in DS135 

European Communities – Measures Affecting 
Asbestos and Products Containing Asbestos 
(“EC- Asbestos”) and subsequently in DS231 
European Communities – Trade Description of 
Sardines (“EC- Sardines”), the requirements of a 
technical regulation.  It was held that to satisfy the 
definition of a “technical regulation”, a measure 
must fulfill three requirements:
� The measure must apply to an identifiable 

product or group of products;
� The measure must lay down product 

characteristics;
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� Compliance with the product characteristics 
la id  down in  the measure  must  be 
mandatory.

With regard to the first requirement, it is essential 
that the measure applies to an “identifiable” 
product or group of products. If no specific product 
is identified in a measure, then enforcement of 
such measure becomes an impossible task.3 

In EC- Sardines, the measure at issue related 
to conditions for the sale of preserved sardines, 
specifically a requirement that only the Sardina 
pilchardus Walbaum species will be sold under 
the label of ‘preserved sardines’ to the exclusion 
of other species of sardines such as the Sardinops 
sagax. The Appellate Body observed that while a 
measure may not expressly identify a particular 
product, it could still be applicable to identifiable 
products. 

Apart from the above, other technical 
regulations which applied to an “identifiable 
product” related to the prohibition of asbestos 
(EC-Asbestos), a ban on clove and other flavoured 
cigarettes (US – Clove Cigarettes), conditions 
relating to “dolphin-safe” tuna products (US – 
Tuna), Country of Origin Labelling requirements 
applicable to beef, pork and livestock (US-
COOL), and more recently, rules concerning the 
placing of seal products on the market (EC- Seal 
Products). The EC- Seal Products Panel Report 
is currently pending before the WTO Appellate 
Body.  

A technical regulation must also lay down 
“product characteristics” relating to the product 

identified. Either a positive or a negative approach 
to this is acceptable, as held by the Appellate 
Body in EC- Asbestos.4 Additionally, product 
characteristics laid down may include “any 
objectively definable “features”, “qualities”, 
“attributes”, or other “distinguishing mark” of a 
product.”  The final requirement for a document to 
satisfy the definition of a “technical regulation” – 
that compliance with such product characteristics 
must be mandatory – is the key conceptual 
distinction between technical regulations and 
standards: technical regulations are mandatory 
while standards are not.

Issues under the TBT Agreement
The TBT Agreement covers technical 

regulations, standards and conformity assessment 
procedures relating to (i) products including 
agricultural and industrial products; (ii) processes 
and production methods (PPMs). However, 
there is considerable debate about whether 
non-product-related processes and production 
methods (NPR-PPMs) (for instance, the usage of 
child labour in the manufacture of a good) may 
also be included within the measures covered by 
the TBT Agreement. 

There is support for as well as resistance 
against inclusion of NPR-PPMs within the scope 
of the TBT Agreement - while the definition(s) 
of technical regulation and standard mention 
“product characteristics or related processes and 
production methods”, the last sentence of both 
definitions state that the measures are concerned 
with “terminology, symbols, packaging, marking 

3  Appellate Body Report, EC-Asbestos, para 70.
4  Id, para 69.
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Trade Remedy News 
Trade remedy actions against China

Product Measures Notification No. and dateCountry

or labelling requirements as they apply to a 
product, process or production method”. For 
instance, in US-Tuna II (Mexico) and US-COOL, 
the measures at issue were labelling requirements 
relating to NPR-PPMs. Though, interestingly 
enough, it was not contended by the respondent 
in both disputes (US) that the measures did not 
fall within the scope of the TBT Agreement.5

Conclusion
Thus, non-tariff measures, including technical 

regulations, are increasingly being used by 

countries as an effective tool of protectionism. At 
this juncture, the steps to be taken must include 
comprehensive mapping of all non-tariff barriers 
on a sector-wise basis and analysis of the effects 
of those measures on various stakeholders 
including importers, exporters and the various 
governments. Subsequently, such measures can 
also be tested for conformity with the relevant 
WTO covered agreements.  

[The author is an Associate, International Trade 
Team, Lakshmikumaran & Sridharan, New Delhi]

Carbon and Certain 
Alloy Steel Wire Rod

Carbon steel fasteners

Bus and truck radial tyre

Aluminium extrusions

Aluminium extrusions

Aluminium extrusions

ADD and CVD – affirmative industry 
injury preliminary determination

Re-investigation concluded

ADD to continue as consequence of 
affirmative sunset review

Modified CVD final determination 
as per USCIT finding

ADD and CVD to continue as conse-
quence of affirmative sunset review

AD - Exemption inquiry initiated
-

Dated 14-3-2014
2014 3 14

CBSA Notice dated 14-3-2014
2014 3 14

Dated 4-3-2014
2014 3 4

Dated 7-3-2014
2014 3 7

Dated 17-3-2014
2014 3 17

Anti-dumping Notice No. 
2014/21, dated 14-3-2014
2014 3 14

2014/21

USA

Canada

Egypt

USA

Canada

Australia
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Product Measures Notification No. and dateCountry

Footwear with uppers 
of leather

Flax Fabrics

Ferrovanadium

Electrolytic plate

Deep drawn stainless 
steel sinks

Crystalline silicon photo-
voltaic products

Cold-rolled stainless 
steel

Circular welded carbon 
quality steel line pipe

Ceramic tiles

Ceramic tableware

Ceftriaxone Sodium 
Sterile

Proposal for re-imposing definitive ADD on 
goods produced by specific entities, rejected

ADD sunset review initiated

ADD – Affirmative result of sunset 
review

ADD - Sffirmative final determination

Dumping and subsidisation investigation 
initiated

CVD - Preliminary determination 
in countervailing duty investigation 
postponed

ADD- affirmative final determination

CVD - Affirmative finding in sunset 
review

ADD sunset review initiated

Safeguard duty recommended for 
three years

ADD investigation - Time period for 
completion extended till 21-5-2014

- 2014
5 21

2014/149/EU, dated 18-3-2014
2014 3 18 2014/149/EU

15/30/2013-DGAD, 
dated 10-3-2014
2014 3 10
15/30/2013-DGAD

[A-570-873], 79 FR 14216, 
dated 13-3-2014
2014 3 13
[A-570-873], 79 FR 14216,

Dated 5-3-2014
2014 3 5

Anti- dumping Notice No. 
2014/20, dated 18-3-2014
2014 3 18
2014/20

[C-570-011], 79 FR 13617, 
dated 11-3-2014
2014 3 11
[C-570-011], 79 FR 13617

Dated 5-3-2014
2014 3 5

[C-570-936], 79 FR 15313, 
dated 19-3-2014
2014 3 19
[C-570-936], 79 FR 15313

Dated 28-2-2014
2014 2 28

Dated 24-3-2014
2014 3 24

15/12/2012-DGAD, 
dated 10-3-2014
2014 3 10
15/12/2012-DGAD

EU

India

USA

Columbia

Australia

USA

Taiwan

USA

Korea RP

Ukraine

India
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ADD and CVD to continue as conse-
quence of affirmative sunset review

ADD investigation initiated

AD - Exemption inquiry initiated

CVD - Preliminary determination 
of countervailable subsidies

ADD investigation - Time period 
for completion extended

-

[A-570-916], 79 FR 16770, dat-
ed 26-3-2014 and [C-570-917], 
79 FR 17134, dated 27-3-2014
2014 3 26 [A-570-916], 
79 FR 16770 2014 3 27
[C-570-917], 79 FR 17134

14/30/2013- DGAD, 
dated 11-3-2014
2014 3 11
14/30/2013- DGAD

Anti-dumping Notice No. 
2014/19, dated 12-3-2014
2014 3 12

2014/19

[C-570-995], 79 FR 13617, 
dated 11-3-2014
2014 3 11
[C-570-995], 79 FR 13617

Dated 12-3-2014
2014 3 12

USA

India

Australia

USA

Argentina

Product Measures Notification No. and dateCountry

Freshwater Crawfish 
Tail Meat

AD – Affirmative sunset review [A-570-848], 79 FR 13278, 
dated 10-3-2014
2014 3 10
[A-570-848], 79 FR 13278

USA

Laminated woven 
sacks

Hot-rolled flat products 
of stainless steel 304 
series
304

Hot rolled plate steel

Grain-oriented 
electrical steel

Glass cup

Modified CVD final determination 
as per USCIT finding

Dated 7-3-2014
2014 3 7

USAFrozen warm water 
shrimp

ADD sunset review initiated 15/03/2014-DGAD, 
dated 24-3-2014
2014 3 24
15/03/2014-DGAD

IndiaFully drawn or fully 
oriented yarn/Flat 
yarn of polyester and 
other yarns

ADD investigation initiated Dated 17-3-2014
2014 3 17

GuatemalaGalvanized sheet
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Product Measures Notification No. and dateCountry

ADD - Affirmative final determination 
of circumvention

-

ADD extended up to 26-2- 2015 
pending sunset review determination

2015 2 26

ADD to continue as consequence 
of affirmative sunset review

CVD - Preliminary affirmative 
countervailing determination

ADD – Preliminary determination 
postponed

CVD - Preliminary affirmative deter-
mination of critical circumstances and 
Countervailable subsidies

-

Definitive ADD imposed for 5 years
5

Sunset review not to be initiated – 
Measure to expire on 23-11-2014

- 2014 11
23

Anti-dumping Notice No. 
2014/23, dated 18-3-2014
2014 3 18

2014/23

[A-570-886], 79 FR 16292, 
dated 25-3-2014
2014 3 25
[A-570-886], 79 FR 16292

12/2014-Cus. (ADD), 
dated 12-3-2014
2014 3 12
12/2014-Cus. (ADD)

[A-570-847], 79 FR 17506, 
dated 28-3-2014
2014 3 28
[A-570-847], 79 FR 17506

[C-570-997], 79 FR 16293, 
dated 25-3-2014
2014 3 25
[C-570-997], 79 FR 16293
[A-570-996], 79 FR 13987, 
dated 12-3-2014
2014 3 12
[A-570-996], 79 FR 13987

[C-570-993], 79 FR 13615, 
dated 11-3-2014
2014 3 11
[C-570-993], 79 FR 13615

11/2014-Cus. (ADD), 
dated 11-3-2014
2014 3 11
11/2014-Cus. (ADD)

Canadian International Trade 
Tribunal Press Release dated 
12-3-2014
2014 3 12

Australia

USA

India

USA

USA

USA

India

Canada

Power transformers

Polyethylene retail car-
rier bags (unfinished)

Plain medium density 
fibre board of thickness 
6 mm and above

Persulfates

Non-oriented electrical 
steel

M o n o s o d i u m 
Glutamate

Meta Phenylene 
Diamine (MPDA)

Mattress innerspring 
units

AD - Time granted to issue the statement 
of essential facts extended
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Product Measures Notification No. and dateCountry

ADD investigation initiated

ADD to continue subsequent to affirmative 
findings in sunset review

ADD investigation initiated

Provisional ADD imposed for six months
6

Definitive ADD imposed for 5 years
5

ADD sunset review - Time period for 
completion extended till 4-4-2014

-
2014 4 4

ADD recommended pursuant to 
sunset review

ADD new shipper review initiated

D-22011/17/2012, 
dated 11-3-2014
2014 3 11
D-22011/17/2012

Dated 26-3-2014
2014 3 26

[A-570-918], 79 FR 13613, 
dated 11-3-2014
2014 3 11
[A-570-918], 79 FR 13613

Dated 14-3-2014
2014 3 14

14/2014-Cus. (ADD), 
dated 19-3-2014
2014 3 19
14/2014-Cus. (ADD)

13/2014-Cus. (ADD), 
dated 19-3-2014
2014 3 19
13/2014-Cus. (ADD)

21/29/2011- DGAD, 
dated 21-3-2014
2014 3 21
21/29/2011- DGAD

15/11/2012- DGAD, 
dated 10-3-2014
2014 3 10
15/11/2012- DGAD

[A-570-851], 79 FR 17505, 
dated 28-3-2014
2014 3 28
[A-570-851], 79 FR 17505

India

Turkey

USA

Mexico

India

India

India

India

USA

Tubes, pipes and hollow 
profiles, seamless of iron, 
alloy or non-alloy steel 
(other than cast iron and 
stainless steel)

Tiller

Steel wire garment 
hangers

Stainless steel washing 
tank

Sodium Nitrate

Red Phosphorous, 
excluding red phos-
phorous used in elec-
tronic applications

PVC Suspension Resin

PS Plates (Presensi-
tised positive offset 
aluminium plates)
PS

Preserved mushrooms

Safeguard duty recommended for 
two and half years

2



INTERNATIONAL TRADE AMICUS / April, 2014

10
© 2014  Lakshmikumaran & Sridharan, India
All rights reserved

Product Measures Notification No. and dateCountry

Trade remedy actions by China

Product Measures Notification No. and dateCountry

Optical Fiber Preform

Wine

ADD investigation initiated

ADD and CVD investigations terminated

MOFCOM Announcement 
No.17 of 2014, dated 19-3-2014

2014 3 19 2014
17

MOFCOM Announcement 
No.19 of 2014, dated 24-3-2014

2014 3 24 2014
19

USA and 
Japan

EU

WTO News 

AD - Exemption inquiry initiated

Initiation terminated

Affirmative result in sunset review

Dated 27-3-2014
2014 3 27

Dated 3-3-2014
2014 3 3

[A-570-928], 79 FR 13277, 
dated 10-3-2014
2014 3 10
[A-570-928], 79 FR 13277

EU

Australia

USA

Wireless communica-
tion equipment

Welded tube

Uncovered innerspring 
units
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Ratio Decidendi 
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