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Article
Stamp duty payable on Scheme of Amalgamation
By  Prashanth Shivadass

1  See, Chief Controlling Revenue Authority v. Reliance Industries Limited, AIR 2016 Bom 108
2  See, J.K. (Bombay) Pvt Ltd. v. New Kaiser-I-Hind-Spinning & Weaving Co. Ltd., AIR 1970 SC 1041

3  See, Delhi Towers Ltd. v. G.N.C.T. of Delhi, CA No. 4662008 in Company Petition No. 50/2003

A recent Bombay High Court judgement1 
sparked a debate amidst corporate lawyers on 
the issue of stamp duty payable on the order 
sanctioning the scheme of amalgamation 
where the transferor and transferee companies 
have registered offices in two different States 
in India. 

Considering the decision, this article intends 
to capture the legal history of stamp duty 
payable on an order of a High Court under 
Section 391 of the Companies Act, 1956 
(‘Act’).

 In 1970, the Supreme Court in J.K. 
(Bombay) Pvt. Ltd. v. M/s New Kaiser-I-Hind-
Spinning & Weaving Co. Ltd.2, examined if 
the scheme of amalgamation itself had some 
statutory operation. The Court held that the 
scheme has a binding effect on creditors and 
shareholders who dissented from or oppose 
the same being sanctioned and that it had a 
statutory force only in that sense. It was also 
observed that the ‘scheme’ could not be altered 
except by the sanction of the Court even if the 
shareholders and creditors acquiesce in such 
alteration. It was for this limited reason that the 
Court observed that the scheme would have 
statutory operation.3

Briefly, the Indian Stamp Act was adopted in 
the year 1899 as a Central Legislation to levy 
stamp duties across India, with States having 
the power to adopt the Act with amendments 
to suit them. The Act has been subsequently 
amended several times. The States also 
have the power to legislate their own Stamp 
Duty laws pursuant to List II and List III (the 
latter being concurrent) of Schedule VII of 
the Constitution of India. States which have 
individual legislations on the subject include 
Maharashtra, Karnataka and Kerala.

The Bombay Stamp Act, 1958 (‘Bombay 
Act’) when adopted, was similar to the 
provisions of the Indian Stamp Act, 1899. By 
way of Maharashtra Act No. 27/1985, Section 
2(g) of the Act which defines ‘conveyance’, 
was amended. The amended Section reads 
as under: 

 “2(g) ‘conveyance’ includes, - 
 …….
 …….
 ……..

 Every order made by the High Court 
under Section 394 of the Companies 
Act, in respect of amalgamation of 
companies;
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 by which property, whether movable or 
immovable, or any estate or interest in 
any property is transferred to, or vested 
in, any person, inter vivos, and which is 
not otherwise specifically provided for 
by Schedule I.”

For the sake of reference, the definition 
of ‘instrument’ under Section 2(l) of the Act 
includes every document by which any right 
or liability is created and transferred.

The significance of the amendment is 
that the term ‘conveyance’ now specifically 
includes, the High Court sanction order 
under Section 394 in the Bombay Act. This 
is not reflected in the Indian Stamp Act. The 
Karnataka Stamp Act, 1957 has a replica 
provision defining ‘conveyance’ whereas 
the Kerala Stamp Act has adopted the Indian 
Stamp Act definition.

The Bombay High Court in State of 
Maharashtra v. MS Builders (Pvt.) Ltd and 
Ors.4 held that the amendment in 1985 was 
merely declaratory and not a remedial one. It is 
only a clarification to accept the position as they 
stood prior to the amendment. Therefore, it is 
clear that the intention behind the legislation, 
even before the amendment, was to always 
ensure that a Section 394 sanction order is an 
‘instrument’ for the purposes of law.

Yet again, the Bombay High Court in Li Taka 
Pharmaceuticals Ltd. v. State of Maharashtra & 

Ors.5, held that even prior to the amendment, a 
‘conveyance’ would include every ‘instrument’ 
by which the property is transferred to or vested 
in any other person inter vivos. The Court 
also held that a sanction order under Section 
394 is found or based upon compromise or 
arrangement between the two companies 
of transferring assets and liabilities of one 
company to another company. The order is 
an ‘instrument’ as defined under the Bombay 
Stamp Act which includes every document by 
which any right or liability is transferred.

The Supreme Court in Hindustan Lever v. 
State of Maharashtra (‘HL’)6 referred to various 
English and Indian judgements wherein it was 
held that an ‘instrument’ would include order of 
every Court (including an Industrial Tribunal) 
and was liable to stamp duty. The Court in HL 
held that the transfer is effected by an order of 
the Court, thus making the sanctioning order 
an ‘instrument’ which transfers properties. The 
Section 394 order would hence, fall within the 
definition of Section 2(l) of the Bombay Stamp 
Act which includes every document by which 
any right or liability is transferred. 

However, in 2006, a Division Bench of the 
Calcutta High Court in Madhu Intra Limited & 
Anr. v. Registrar of Companies & Ors.7, declined 
to import the position adopted by the Bombay 
High Court in the Li Taka Pharmaceuticals and 
held that the transfer of assets and liabilities of a 

4  See, State of Maharashtra v. M.S. Builders (Pvt.) Ltd., 1992 (1) Bom.C.R. 568
5  See, Li Taka Pharmaceuticals Ltd. v. State of Maharashtra, AIR 1997 Bom 7
6  See, Hindustan Level v. State of Maharashtra, (2004) 9 SCC 438
7   See, Madhu Intra Limited v. Registrar of Companies, (2006) 130 ComCas 510 (Cal)
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transferor company to the transferee company 
takes place on an order being made under 
sub-section (1) of Section 394 by operation 
of sub-section (2) of the Section 394 without 
any further act or deed and hence the order of 
the Court sanctioning the ‘scheme’ would not 
qualify to be an ‘instrument’ as the transfer is 
purely through operation of law.

This was once again an issue before the High 
Court of Delhi in Delhi Towers Ltd v. GNCT 
of Delhi in its decision in 20098, wherein the 
Court held that it has been the consistent view 
of the Supreme Court (considering HL) that 
the scheme of amalgamation (specifically, 
the Section 394 sanction order) was already 
covered under the definition of an ‘instrument’ 
and by virtue of this, a ‘conveyance’ under the 
un-amended Bombay Act.

It is interesting to note that High Court of 
Delhi, agreed with the position laid down by 
the Supreme Court in HL, opposing the view 
of the Calcutta High Court. This was, despite 
Delhi not having its own Stamp Act with a 
provision similar to the one in the Bombay Act. 
This goes to show that the intention behind 
the term ‘instrument’ was to always include a 
Section 394 sanction order and extends even to 
the Indian Stamp Act, 1899. This ‘instrument’ 
when executed would subsequently attract 
stamp duty. 

We move to the next issue i.e., registered 
offices in different States within India which RIL 

seeks to answer. If an ‘instrument’ is liable to 
stamp duty (rates variable in different States), 
and a Section 394 order is an ‘instrument’, it 
is simply logical that it would attract a stamp 
duty. Therefore, if the amalgamating parties 
were in the same State, they would have to pay 
stamp duty of that State. RIL however dealt 
with a scenario of inter-State amalgamations 
i.e., two companies in different States. 

The Court in RIL took it upon itself to clarify 
that on collective reading of Sections 391 and 
394, an order sanctioning the scheme must 
be obtained by both transferor and transferee 
company. Therefore, it is mandatory for 
both companies to approach their respective 
jurisdictional High Court to obtain this order 
and on receipt of their Section 394 orders 
(even if their schemes are the same) from 
their High Courts must pay stamp duties as 
are relevant to those States. The reasoning – 
such a scheme of amalgamation must bind the 
dissenting members, as also, all the creditors 
of both companies and not just for effecting 
transfer of property, assets, etc.

This brings us to a peculiar issue – since 
there are two schemes and stamp duty is paid 
twice, would a claim for rebate hold water? In 
other words, if the scheme is executed outside 
the State A but is then subsequently given to 
the stamping authorities in State A, the party 
not only pays stamp duty in the State where 
it was executed, but also pays stamp duty 

8  Supra note 4
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in the State where the certified copy of the 
‘instrument’ is received – the party could ask 
for a differential payment in the latter State 
owing to the full payment made in the first. 
For instance, Section 19 of the Bombay Stamp 
Act provides for a cumulative condition that if 
an ‘instrument’ is executed outside the State 
and subsequently received in Maharashtra, 
the party could pay a differential amount as 
stamp duty.

  The Court in RIL held that this Section did 
not relate to a rebate per se and that the 
Bombay Act has no provision for rebate. 
The Companies Act requires the scheme to 
be sanctioned in each State therefore, the 
stamp duty is to be paid in each State. In 
any case, RIL did not satisfy the cumulative 
conditions laid out in Section 19 (since the 
order for one of the merging parties origi-
nated in Maharashtra) and was therefore 
not eligible for differential payment of stamp 
duty. 

On the issue of valuation for the purposes of 
stamp duty, RIL does not give a clear indication. 
Fortunately, there is some clarity on this issue 
in Hanuman Vitamin Foods Pvt. Ltd. v. State 
of Maharashtra9, The Court herein held (on the 
aspect of what stamp duty should be payable) 
that what is transferred is a going concern and 
not assets and liabilities separately. As a going 
concern, what is the value of the property is to 
be taken into consideration. The valuation (as 

mentioned above), is on the basis of the share 
exchange ratio.

Additionally, the Court in HL held that the 
consideration for sale in a transaction like 
this is the shares. The share exchange ratio is 
decided based on number of factors including 
the value of net assets of the transferor and the 
transferee company. To arrive at this figure of 
net assets the liabilities must be set off against 
the gross value. The properties belong to the 
company and the company belongs to the 
shareholders. Once the shareholders of the 
transferee company receive the consideration 
it would be deemed as if the owner has received 
the consideration.

The RIL decision will now be tried and 
tested as the decision is pending hearing 
before the Supreme Court. However, with 
the enforcement of Companies Act, 2013, 
provisions relating to amalgamations in 
Sections 391-394 have now been reworked 
into Sections 230-234. Over time, the powers 
of the High Court under Sections 391-394 
will be moved to the National Company Law 
Tribunal under the new regime. It remains to 
be seen if the sanction order passed by the 
National Company Law Tribunal (whether by 
the same bench or different benches) the same 
will also be treated the same way.

 [The author is senior Associate, Corporate 
Practice, Lakshmikumaran & Sridharan, 
London]

9  See, Hanuman Vitamin Foods Pvt. Ltd. v. State of Maharashtra, 1992 (1) Bom CR 568



6
© 2016  Lakshmikumaran & Sridharan, India
All rights reserved

CORPORATE AMICUS / December, 2016

Notifications & Circulars

Issuance of Rupee denominated 
bonds overseas: The Reserve Bank of 
India by its A.P. (DIR Series) Circular No. 14, 
dated November 03, 2016, has amended the 
Master Direction on ‘External Commercial 
Borrowings, Trade Credit, Borrowing and 
Lending in Foreign Currency by Authorised 
Dealers and Persons other than Authorised 
Dealers’ dated January 01, 2016, (‘Master 
Direction’), aimed at developing the nascent 
corporate bond market and providing Indian 
banks with an additional avenue for raising 
long-term funds. This measure shall also 
give an impetus to long-term financing of 
India’s infrastructure and affordable housing 
sectors.

Previously, the scope of participation 
by Indian banks in the overseas Rupee 
denominated bond market was restricted, in 
that Indian banks were permitted to act only 
as arrangers and underwriters of such bonds. 
With the latest amendment to the Master 
Direction, Indian banks are now permitted to 
act as issuers of Rupee denominated bonds 
overseas, provided such issuance falls within 
the aggregate limit of INR 2443.23 Billion 
currently in place for foreign investment in 
corporate debt. However, underwriting by 
overseas branches/subsidiaries of Indian 
banks for issuances by Indian banks is currently 
not permissible.

In addition to compliance with the Master 
Direction, Indian banks are also required to 

conform to ‘Basel III Capital Regulations’ 
and ‘Guidelines on Issue of Long Term Bonds 
by Banks – Financing of Infrastructure and 
Affordable Housing’ issued by RBI, and as 
amended from time to time. 

Indian banks have been permitted to raise 
funds by issuing the following instruments, by 
way of Rupee denominated bonds overseas:

i. Perpetual Debt Instruments qualifying 
for inclusion as Additional Tier 1 capital 
under the extant Basel III Capital 
Regulations;

ii. Debt capital instruments qualifying for 
inclusion as Tier 2 capital under the 
extant Basel III Capital Regulations; 
and 

iii. Long term Rupee Denominated Bonds 
overseas for financing infrastructure 
and affordable housing. 

As an eligible borrower under the External 
Commercial Borrowing framework, an Indian 
bank can issue Rupee denominated bonds 
overseas both under the Automatic route and 
the Government Approval route. Under the 
Automatic route, the amount of borrowing 
is currently limited up to INR 50 billion per 
financial year. Amount of borrowing beyond 
this limit shall require prior approval of RBI. 
Further, the proceeds of the borrowing are 
prohibited for the following end-uses:

i. Real estate activities (other than 
development of integrated township / 
affordable housing projects);
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ii. Investing in capital market and using 
the proceeds for equity investment 
domestically;

iii. Activities prohibited under the Foreign 
Direct Investment Policy, 2016;

iv. On-lending to other entities for any of 
the above purposes; and

v.  Purchase of Land.

FDI in pension sector - Foreign 
Exchange Management (Transfer or 
Issue of Security by a Person Resident 
outside India) Regulations, amended: 
Pursuant to an amendment to the Consolidated 
Foreign Direct Investment Policy in June 2016, 
the Reserve Bank of India, by its Notification 
dated November 04, 2016, has amended the 
Foreign Exchange Management (Transfer or 
Issue of Security by a Person Resident outside 
India) Regulations, 2000 as applicable to the 
pension sector in India.

Earlier, FDI in the pension sector in India was 
capped at 49% wherein FDI up to 26% was 
permissible to be brought under the Automatic 
route. Any FDI beyond 26%, up to a limit of 
49%, required prior approval from the Foreign 
Investment Promotion Board. Although FDI 
in the pension sector continues to be capped 
at 49%, up to 49% FDI can now be brought 
under the Automatic route, subject to certain 
sectoral conditions.

Firstly, the foreign entity bringing in FDI shall 
be required to obtain necessary registration 
from the Pension Fund Regulatory and 
Development Authority Act, 2013 (PFRDA) 

and comply with other requirements of the 
PFRDA Act and Rules and Regulations 
framed thereunder. Secondly, both ownership 
and control of such Indian pension fund 
shall at all times be required to remain with 
resident Indian entities, as determined by 
the Government of India/ PFRDA from time 
to time. A company shall be considered as 
‘owned’ by resident Indian citizens if more than 
50% of the capital in it is beneficially owned 
by resident Indian citizens and/or Indian 
companies, which are ultimately owned and 
controlled by resident Indian citizens. The 
import of the term ‘control’ includes the right to 
appoint a majority of the directors or to control 
the management or policy decisions including 
by virtue of their shareholding or management 
rights or shareholders agreements or voting 
agreements.

It is impor tant to note that parallel 
amendments are yet to be effected to Section 
24 of the PFRDA Act, 2013, which as on date, 
continues to stipulate that the aggregate holding 
of equity shares by a foreign company, either 
by itself or through its subsidiary companies 
or its nominees or by an individual or by an 
association of persons whether registered or 
not under any law of a country outside India, 
taken in aggregate in a pension fund, shall 
not exceed 26% of the paid-up capital of such 
fund or such percentage as may be approved 
for an Indian insurance company under 
the provisions of the Insurance Act, 1938, 
whichever is higher.
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Insolvency and Bankruptcy regime – 
Recent changes: With the notification of 
the Insolvency and Bankruptcy Code, 2016, 
on May 28, 2016, matters pertaining to the 
reorganisation and insolvency resolution of 
corporate persons, partnership firms and 
individuals would now be regulated by a 
specialized regulatory body, i.e. the Insolvency 
and Bankruptcy Board of India (IBBI). Firstly, 
the Ministry of Corporate Affairs has notified 
numerous provisions of the Code by its 
Notifications dated November 01, 2016 and 
November 15, 2016, including:

(i)  Powers and functions of IBBI

(ii)  Amendments made to inter-alia the 
Securitisation and Reconstruction of 
Financial Assets and Enforcement of 
Security Interest Act, 2002; Payment 
and Settlement Systems Act, 2007; 
Limited Liability Partnership Act, 
2008; Companies Act, 2013, Central 
Excise Act, 1944; Customs Act, 1962; 
Income- tax Act, 1961; and the Finance 
Act, 1994 in the manner specified in 
the corresponding Schedules to the 
Code;

(iii) Provisions governing insolvency 
professional agencies and insolvency 
professionals.

Secondly, on November 21, 2016, IBBI 
notified two sets of Regulations establishing the 
regulatory governing insolvency professional 
agencies. The Code introduced the concept 
of ‘qualified insolvency professionals’ for 

the insolvency resolution to be streamlined 
and conducted in a time bound manner, as 
such professionals would serve as crucial 
intermediaries for smooth implementation of 
the insolvency resolution process. 

The Insolvency and Bankruptcy Board 
of India (Insolvency Professional Agencies) 
Regulations, 2016, lays down the eligibility 
criteria for an entity to qualify as an ‘insolvency 
professional agency’ and receive a certificate of 
registration. Important eligibility requirements 
include a minimum net worth requirement 
of INR 10 crore and minimum paid-up share 
capital of INR 5 crore. 

Only up to 49% of the share capital of an 
insolvency professional agency is permissible 
to be held, directly or indirectly, by persons 
resident outside India and control of such 
entity should not vest with persons resident 
outside India. Further, the entity should qualify 
as a ‘fit and proper’ person (for instance, 
demonstrate an absence of convictions) and 
has adequate infrastructure to discharge 
its functions effectively, including qualified 
employees having adequate professional 
experience.

The Insolvency and Bankruptcy Board 
of India (Model Bye-Laws and Governing 
Board of Insolvency Professional Agencies) 
Regulations, 2016, lays down a set of model 
bye-laws. The bye-laws adopted by an 
insolvency professional agency are required 
to be consistent at all times with these model 
bye-laws. The bye-laws address ethical and 
professional standards, implementation of 
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a monitoring policy and grievance redressal 
mechanism to monitor the conduct of members 
of such agency. 

Benami Transactions prohibition 
law comes into force: With effect from 
November 01, 2016, the Benami Transactions 
(Prohibition) Amendment Act, 2016 and 
Prohibition of Benami Property Transactions 
Rules, 2016 came into effect. The Amendment 
Act has amended various provisions of the 
Benami Transactions (Prohibition) Act, 1988. 
These legislations are a series of recent moves 
by the Government of India aimed at curbing 
rampant black money transactions. By giving 
broad definitions of ‘benami transactions’ 
and ‘properties’, as well as granting power to 
the Central Government to confiscate such 
benami properties, the Amendment Act and 
Rules cast a wide net.

The term ‘property’ includes assets of 
any kind, whether movable or immovable, 
tangible or intangible, including any right or 
interest or legal documents or instruments 
evidencing title to or interest in the property, 
as well as proceeds from a property. A ‘benami 
transaction’ includes transactions where a 
property is transferred to or is held by a person 
and the consideration for such property has 
been provided or paid by another person and 
where such property is held for the immediate 

or future benefit, direct or indirect, of the 
person who has provided the consideration for 
such property as well as transactions carried 
out or made in a fictitious name or where the 
owner of the property is not aware of, or, denies 
knowledge of, such ownership.

However, certain arrangements shall not 
tantamount to ‘benami transactions’, for 
instance (i) where the property is held by either 
a Karta, or a member of a Hindu undivided 
family, as the case may be, and the property is 
held for his benefit or benefit of other members 
in the family and the consideration for such 
property has been provided or paid out of 
the known sources of the Hindu undivided 
family; or (ii) Where the property is held by a 
person standing in a fiduciary capacity for the 
benefit of another person towards whom he 
stands in such capacity and includes a trustee, 
executor, partner, director of a company, and 
such other persons as may be notified by the 
Central Government for such purpose.

Anyone either entering into or abetting a 
benami transaction shall be liable for rigorous 
imprisonment for a period between one and 
seven years as well as fine up to 25 per cent 
of the fair market value of the property. Even 
persons providing false information or false 
documentation may be liable for rigorous 
imprisonment and penalty.

Ratio Decidendi
Foreign investments and enforcement 
of corporate guarantee: Earlier last year, 
on May 5, 2015, the Bombay High Court, in 

its ruling in IDBI Trusteeship Services Limited 
(Plaintiff) v. Hubtown Limited (Defendant), 
dealt with the legalities of a foreign investment 
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structure that involved compulsory convertible 
debentures (CCDs) issued by an Indian 
company (IndCo) to a foreign investor, the 
proceeds of which were in turn used by 
the IndCo to invest in optionally partially 
convertible debentures (OPCDs) of two other 
Indian companies (Operating Companies) 
operating in the construction development 
sector. The Operating Companies thereafter 
were to invest the funds received out of 
the issuance of the OPCDs in real estate 
construction projects compliant with the 
Foreign Direct Investment Policy of India (FDI 
Policy). 

The Plaintiff was appointed as the debenture 
trustee in respect of the OPCDs. Under the 
transaction documents and the debenture 
trust deed, the Defendant was required 
to make agreed fixed payments including 
the interest payments to IndCo and for the 
purpose of securing the returns as agreed in 
the transaction documents, the Defendant 
executed an unconditional, absolute and 
irrevocable deed of guarantee (Guarantee) in 
favour of the Plaintiff, which gave the Plaintiff 
a right to invoke the Guarantee for the benefit 
of the IndCo in the event of a default by the 
Operating Companies. 

Since the IndCo failed to meet the obligations 
as agreed, the Plaintiff issued a certificate of 
demand for enforcing the Guarantee.  The 
issues under consideration before the Hon’ble 
Bombay High Court inter alia involved 

evaluation of the investment made by the 
foreign Investor being compliant with the FDI 
Policy. The Defendant alleged the investment 
structure to be in violation of the FDI Policy as 
only specific securities were permitted in the 
real estate sector and guaranteed / assured 
returns to the foreign investor in the nature 
of the downstream investment made into the 
Defendant were not permitted. Further, the 
Defendant alleged that the Plaintiff is using 
the process of the court to violate the public 
policy. 

In the said ruling, the Bombay High Court 
saw the transaction as a whole regardless 
of its two-pronged structure, i.e. (i) foreign 
investment in Indco; and (ii) Indco’s investment 
in Operating Companies. The High Court, 
in the summary suit filed by the Plaintiff, 
had declined to validate the transaction 
due to the presence of assured returns in 
the downstream investments and found the 
investment structure as a colourable device to 
evade the foreign exchange laws10. Essentially, 
the High Court held that the foreign owned/
controlled entities must follow all aspects of 
foreign investments regulations including, inter 
alia, types of investment instruments.

However, on November 15, 2016, the 
Supreme Court disposed off this issue with 
a different conclusion in IDBI Trusteeship 
Services Limited v. Hubtown Limited, Civil 
Appeal No. 10860 of 2016. The Apex Court 
held that the Guarantee per se was not an 

10 Note: Indian foreign exchange laws prohibit non-resident entities from investing in instruments that 
provide a guaranteed rate of return.
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illegal instrument and the invocation of the 
Guarantee, including the default in payment or 
the obligation by the Defendant, were admitted 
facts. The Supreme Court also evaluated the 
aspects of the unconditional leave given to the 
Defendant to defend the suit at the detriment 
of the Plaintiff and held that the defence is 
doubtful and designed to deviate from the 
contractual obligations under the Guarantee. 
The Supreme Court found that the investment 
in itself is not in violation of the FDI Policy as 
both legs of the investment i.e. the investment 
in the CCDs and the OCPDs are permitted 
under law. The Reserve Bank of India would, 
in any case, review the repatriation of proceeds 
by the foreign investor and will not permit such 
repatriation if, there is a violation of the FDI 
Policy, at that point in time. 

As the Supreme Court has reversed the 
Bombay High Court’s order, it has revivified 
the spirits of the foreign investors which 
have been finding the Indian investment 
regulations very restrictive in terms of modes 
of investment and enforcement of contractual 
obligations. The Tata-Docomo issue also deals 
with enforcement of contractual obligations in 
the light of the restrictions laid down by FDI 
Policy. 

However, the Apex Court has not expressed 
its definite views on the fact that whether a non-
resident investor can indirectly secure assured 
return on its investment in India by routing the 
investment through an Indian entity which in 
turn invests through otherwise impermissible 
debt instruments. The Apex court has, in this 

ruling, only decided upon triability of the 
issues raised by Plaintiff and has directed the 
Defendant to deposit the entire amount under 
the Guarantee in order to proceed with the 
defence in the summary suit for enforcing its 
rights under the deed of Guarantee executed in 
respect of OPCDs. [IDBI Trusteeship Services 
Limited v. Hubtown Limited - Civil Appeal 
No. 10860 of 2016, arising out of SLP (Civil) 
No. 31439 of 2015, decided on 15-11-2016, 
Supreme Court]

Companies law – Enhancement of time 
to repay loans: The Petitioner Company 
was engaged in the business of development of 
real estate. The Company used to accept fixed 
deposits. It had never defaulted in fulfilling 
its statutory obligations and its obligations 
towards the depositors in past. However, due 
to financial crisis the Company defaulted in 
repayment of fixed deposits accepted from its 
depositors in time. Therefore, the Company 
filed an application under Section 74(2) of the 
Companies Act, 2013, before the Tribunal, 
praying for enhancement of time for liquidating 
their liability under the fixed deposits accepted 
by them. 

The Company also submitted a proposal 
for repayment of deposits in a phased manner 
whereunder no extension was sought in respect 
of repayment to small investors, however, 
extension upto 24 months was sought for 
repayment of higher amounts. Considering 
the Company’s past record, the Tribunal 
accepted its application and enhanced time 
for repayment of matured deposits in a 
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phased manner over a period of 24 months. 
However, the said extension was given subject 
to the company’s adherence to the repayment 
proposal submitted to the Tribunal. The 
Tribunal observed that keeping in view the 
Company’s past record it was expedient to 
grant breathing space to the Company to 
revive and nurse its financial health rather than 
hammering a nail in its coffin. The Tribunal 
also considered the fact that it would be in the 
larger interest of the investors to receive back 
their money with interest even though in a 
phased manner, than get nothing at all. [In Re: 
Ansal Housing and Construction Ltd., decided 
on October 3, 2016, CP No. 109(ND) 2016, 
National Company Law Tribunal – New Delhi 
Bench]

Arbitration proceedings commencing 
outside India – Applicability of 
provisions amended from 2015: Delhi 
High Court has held that Section 26 of the 
Arbitration and Conciliation (Amendment) 
Act, 2015 (which states that Amendment Act 
shall not apply to pending arbitral proceedings 
but the Act shall apply in relation to arbitral 
proceedings commenced on or after the date 
of commencement of this Act) does not bar 
applicability of the said Act to proceedings 
which commenced outside India. It was also 
held that there is no indication in Section 26 that 

the Amendment Act would not be applicable 
to the proceedings instituted in courts after the 
Amendment Act came into force, even though 
the arbitration proceedings commenced before 
23-10-2015. Further, the choice of the parties to 
have the seat in Singapore under the SIAC Rules 
and the proper law applicable to arbitration to be 
law in Singapore, does not amount to exclusion 
of Section 9 of the Arbitration Act.  Moreover, 
considering the question as to whether the 
petitioner can approach Court for an interim 
relief when it had already approached the 
Arbitral Tribunal in Singapore and thereafter, 
also obtained a judgment in terms of the interim 
order from the Singapore High Court, the court 
held that that the question whether the interim 
orders should be granted under section 9 of 
the Arbitration Act or not would have to be 
considered by the Courts independent of the 
orders passed by the arbitral tribunal. It was 
held that recourse to Section 9 was not available 
for the purpose of enforcing the orders of the 
arbitral tribunal, but that does not mean that the 
Court cannot independently apply its mind and 
grant interim relief in cases where it is warranted. 
[Raffles Design International India Private 
Limited v. Educomp Professional Education 
Limited - O.M.P.(I) (COMM.) 23/2015 & 
CCP(O) 59/2016, decided on 7-10-2016, Delhi 
High Court]



13
© 2016  Lakshmikumaran & Sridharan, India
All rights reserved

CORPORATE AMICUS / December, 2016

GURGAON
OS2 & OS3, 5th floor,
Corporate Office Tower, 
Ambience Island, 
Sector 25-A, 
Gurgaon- 122001
Phone: +91- 0124 – 477 1300
Email: lsgurgaon@lakshmisri.com

ALLAHABAD
3/1A/3, (opposite Auto Sales), 
Colvin Road, (Lohia Marg),
Allahabad -211001 (U.P.)
Phone : +0532 – 2421037, 2420359
Email: lsallahabad@lakshmisri.com

INTERNATIONAL OFFICES :

LONDON
Lakshmikumaran & Sridharan Attorneys (U.K.) LLP
Octagon Point,
St. Paul’s, 
London EC2V 6AA
Phone : +44 20 3823 2165
E-mail : lslondon@lakshmisri.com

GENEVA
Lakshmikumaran & Sridharan SARL
35-37, Giuseppe Motta
1202 Geneva
Phone : +41-22-919-04-30
Fax: +41-22-919-04-31
E-mail : lsgeneva@lakshmisri.com

HYDERABAD
‘Hastigiri’, 5-9-163, Chapel Road
Opp. Methodist Church, 
Nampally
Hyderabad - 500 001
Phone : +91-40-2323 4924
E-mail : lshyd@lakshmisri.com

AHMEDABAD
B-334, SAKAR-VII,
Nehru Bridge Corner, 
Ashram Road,
Ahmedabad - 380 009
Phone : +91-79-4001 4500
E-mail : lsahd@lakshmisri.com

PUNE
607-609, Nucleus, 1 Church Road, 
Camp, Pune – 411 001. 
Phone : +91-20-6680 1900
E-mail : lspune@lakshmisri.com

KOLKATA
2nd Floor, Kanak Building
41, Chowringhee Road, 
Kolkatta-700071
Phone : +91-33-4005 5570
E-mail : lskolkata@lakshmisri.com

CHANDIGARH 
1st Floor, SCO No. 59, 
Sector 26, 
Chandigarh - 160026 
Phone : +91-172-4921700 
E-mail : lschd@lakshmisri.com

NEW DELHI
5 Link Road, Jangpura Extension, 
Opp. Jangpura Metro Station, 
New Delhi 110014
Phone : +91-11-4129 9811
---
B-6/10, Safdarjung Enclave
New Delhi - 110 029
Phone : +91-11-4129 9900
E-mail : lsdel@lakshmisri.com

MUMBAI
2nd floor, B&C Wing, 
Cnergy IT Park, 
Appa Saheb Marathe Marg,
(Near Century Bazar)Prabhadevi, 
Mumbai - 400025.
Phone : +91-22-24392500
E-mail : lsbom@lakshmisri.com

CHENNAI
2, Wallace Garden, 2nd Street
Chennai - 600 006
Phone : +91-44-2833 4700
E-mail : lsmds@lakshmisri.com

BENGALURU
4th floor, World Trade Center
Brigade Gateway Campus
26/1, Dr. Rajkumar Road,
Malleswaram West, Bangalore-560 055.
 Ph: +91(80) 49331800
 Fax:+91(80) 49331899                                      
E-mail : lsblr@lakshmisri.com

Disclaimer: Corporate Amicus is meant for informational purpose only and does not purport to be advice or opinion, legal or 
otherwise, whatsoever. The information provided is not intended to create an attorney-client relationship and not for advertising 
or soliciting. Lakshmikumaran & Sridharan does not intend to advertise its services or solicit work through this newsletter. 
Lakshmikumaran & Sridharan or its associates are not responsible for any error or omission in this newsletter or for any action 
taken based on its contents. The views expressed in the article(s) in this newsletter are personal views of the author(s). Unsolicited 
mails or information sent to Lakshmikumaran & Sridharan will not be treated as confidential and do not create attorney-
client relationship with Lakshmikumaran & Sridharan. This issue covers news and developments till 2nd December, 2016. To 
unsubscribe e-mail Knowledge Management Team at newsletter.corp@lakshmisri.com

www.lakshmisri.com www.lakshmisri.chwww.gst.lakshmisri.com

www.lakshmisri.cnwww.addb.lakshmisri.com



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


