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India’s stand before WTO as an instance of evidence in trade remedy investigations

By Ankur Sharma

Article

Introduction

This article presents a short analysis of the 
recently issued final findings in the safeguard 
review investigation on imports of PX-13 
also known as 6 PPD into India, issued by the 
Directorate General of Safeguards (“DG”) 
on 24 April 2014. This case is significant and 
unique in the sense that despite the existence 
of serious injury to the domestic industry, the 
DG refused to extend the safeguard measure 
on two grounds, which are:

� Non-compliance with adjustment plan; 
and 

� Extension of safeguard measure would 
have been inconsistent with India’s stand 
before the WTO.

This short piece explains the DG’s analysis 
on the second ground mentioned above and 
the implication of reliance of Indian authorities 
on state practice as evidence in trade remedy 
investigations.

Facts

Safeguard measures were applied on 
imports of PX-13 into India with effect from 30 
August 2011 for two years. The measure was 
set to expire on 29 August 2013. On 29 August 
2013, the Directorate General of Safeguards 
initiated a review investigation for continued 
imposition of safeguard measures. 

Key issues and analysis

Among several issues that were raised by the 

domestic industry and other interested parties, 
one key issue was that India had in the past 
objected to Turkey’s extension of safeguard 
measures before the WTO in a similar set of 
facts in DS 428 titled Turkey – Safeguards 
Measures on Imports of Cotton Yarn (other 
than sewing thread), in short, Turkey – Cotton 
Yarn.

Turkey had applied safeguard measures 
on imports of cotton yarn that were set to 
expire on 14 July 2011. Turkey conducted a 
review proceeding and extended the safeguard 
measure post expiry on 28 January 2012.

India, in its consultation request, objected to 
such an extension of safeguard measure after 
its expiry under Article 7.5 of the Agreement 
on Safeguards (“AoS”). Article 7.5 of the 
AoS mandates that a safeguard measure on 
a product shall not be applied again for a 
period of time equal to that during which such 
measure had been previously applied, and 
the minimum period of non-application or the 
cooling-off period shall be two years. 

India contended that since Turkey had 
applied the measure for two years, and failed 
to extend the measure before its expiry on 14 
July 2011, therefore, Turkey could not extend 
the measure within the cooling-off period 
of two years. The crux of India’s argument 
was that extension of safeguard measure as 
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contemplated under Article 7.2 of the AoS1 is 
that there should be no gap in the continuation of 
the measure. If there is a gap, continuity is broken, 
and any application of safeguard measures 
would not be an extension of the measure but 
a fresh application of the measure. But as per 
Article 7.5 of the AoS, a fresh application of 
safeguard measure could kick-off only after the 
mandatory cooling-off period is over. Since 
Turkey had applied the safeguard measures post 
its expiry within the cooling-off period, it was in 
violation of Article 7.5. Also, the Agreement on 
Safeguards does not contemplate retrospective 
levy of safeguard measures.

Now the matter becomes interesting at this 
point. There is no WTO Panel Report in Turkey 
– Cotton Yarn. This point was a major bone of 
contention before the DG. While the domestic 
industry argued that firstly, provisions of AoS 
could not be applied as the Indian Safeguard 
Rules is a complete code in itself. Secondly, even 
if provisions of AoS are applied, Turkey – Cotton 
Yarn could not be relied upon as there was no 
WTO Panel Report on this case, but only a mere 
consultation request by India which only had 
India’s claims against Turkey.

The interested parties argued that WTO 
DSU procedures allow members to enter into 
bilateral consultations to settle a dispute. It was 
argued that since India had bilaterally reached 
an understanding with Turkey, wherein Turkey 
agreed to withdraw its safeguard measures, 
therefore, there was no need for a WTO Panel 

to intervene. The interested parties argued that 
since India had taken an official stand before the 
WTO that once a safeguard duty has expired, and 
a recommendation of extension had not been 
made before expiry of the measure, the measure 
could not be extended unless the requirement of 
Article 7.5 of AoS is met.

The DG also invited views from the Department 
of Commerce, India on the above issue. The 
Department of Commerce reiterated the 
argument taken by the interested parties above. 
The DG, therefore, concluded that, among other 
reasons, any further action in the case would 
only be contrary to India’s stand at the WTO and 
decided to terminate the investigation. 

Conclusion
The above determination sets an important 

example in terms of the nature of evidence 
that could be brought before Indian authorities 
conducting trade remedy investigations. It is clear 
that Indian authorities may rely upon evidences 
of India’s state practice, as it is only prudent that 
India’s state practice and domestic administration 
of law are in consonance with each other. This 
also gives parties a clearer view of what to expect 
from authorities in trade remedy investigations. 
India’s other investigating authority, such as 
the Directorate General of Anti-dumping and 
Allies Duties may also borrow useful cues from 
the above determination while conducting anti-
dumping and anti-subsidy investigations.

[The author is an Associate, International Trade 
Team, Lakshmikumaran & Sridharan, New Delhi]

1  Article 7.2 of AoS reads:
   “The period mentioned in paragraph 1 may be extended provided that the competent authorities of the importing Member 

have determined, in conformity with the procedures set out in Articles 2, 3, 4 and 5, that the safeguard measure continues to 
be necessary to prevent or remedy serious injury and that there is evidence that the industry is adjusting, and provided that the 
pertinent provisions of Articles 8 and 12 are observed.”
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Trade Remedy News 
Trade remedy actions against China

Product Measures Notification No. and dateCountry

Ceramic tiles

Cast aluminium alloy 
wheels or alloy road 
wheels(ARW)

Carbon steel galvanized 
wire mesh

Carbon steel fasteners

Carbon and certain 
alloy steel wire rod

Aluminium extrusions

Agglomerate

1,1,1,2-Tetrafluoroethane
1,1,1,2-

Preliminary ADD imposed for 
4 months

4

Provisional ADD imposed for 
six months

6

ADD investigation continues – 
no preliminary duty imposed

CVD investigation - Preliminary 
determination postponed 

ADD – Expiry review initiated

ADD – Anti-circumvention inquiry 
initiated

ADD investigation terminated

ADD investigation – Preliminary 
determination postponed

CVD investigation – Preliminary 
affirmative determination

Dated 5-4-2014
2014 4 5

15/2014-Cus. (ADD), 
dated 11-4-2014
2014 4 11
15/2014-Cus. (ADD)

MOFCOM Press 
Release dated 1-4-2014
2014 4 1

Expiry Review No. RR-2014-
001, dated 24-4-2014
2014 4 24

RR-2014-001

79 FR 20171, 
dated 11-4-2014 [C-570-013]
2014 4 11 79 FR 20171

Anti-dumping Notice No. 
2014/31, dated 14-4-2014
2014 4 14

2014/31

Dated 11-4-2014
2014 4 11

79 FR 18281, dated 1-4-2014 
[A-570-998]
2014 4 1 79 FR 18281
79 FR 21895, dated 18-4-2014 
[C-570-999]
2014 4 18 79 FR 21895

Pakistan

India

Mexico

Canada

USA

Australia

EU

USA
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Product Measures Notification No. and dateCountry

Ferro-silicon

Electronic Insulator

Crawfish tail meat

Copy paper

Cold-rolled steel sheet

Cold rolled plate and 
coil

Cold rolled flat products 
of stainless steel

Citric acid and certain 
Citrate Salts

Circular welded carbon-
quality steel line pipe

Definitive ADD imposed after sunset 
review

Preliminary report was approved

ADD affirmative sunset review

ADD - Time extended for report to 
Parliamentary Secretary

ADD investigation initiated

ADD midterm review – ADD modified

ADD Sunset review initiated

ADD and CVD – Sunset review 
initiated

ADD affirmative sunset review

Commission Implementing 
Regulation (EU) No. 360/2014, 
dated9-4-2014
2014 4 9

360/2014

MOFCOM Press Release 
dated 23-4-2014
2014 4 23

US ITC News Release 14-030, 
dated 4-4-2014
2014 4 4

14-030

Anti-dumping Notice No. 
2014/37, dated 28-4-2014
2014 4 28

2014/37

MOFCOM Press Release 
dated 28-4-2014
2014 4 28

MOFCOM Press Release 
dated 29-4-2014
2014 4 29

15/04/2014- DGAD, 
dated 17-4-2014
2014 4 17
15/04/2014- DGAD

79 FR 18279, dated 1-4-2014 
[A-570-937 and C-570-938]
2014 4 1 79 FR 18279

79 FR 19052, 
dated 7-4-2014 [A-570-935]
2014 4 7 79 FR 19052

EU

Argentina

USA

Australia

Mexico

Indonesia

India

USA

USA
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Product Measures Notification No. and dateCountry

Monosodium 
Glutamate

Juice extractor

Hot rolled plate steel

High Density Polyeth-
ylene and Linear Low 
Density Polyethylene

Hexamine

Graphite electrodes of 
small diameter

Graphite electrodes

Graphite and carbon 
electrodes

Galvanized steel wire

CVD investigation terminated

Preliminary ADD duty imposed

ADD - Exemption inquiry initiated

Safeguard investigation terminated

ADD investigation initiated

ADD sunset review to be expedited 

ADD application withdrawn

ADD sunset review initiated

ADD affirmative final determination

79 FR 19056, 
dated 7-4-2014 [C-570-993]
2014 4 7
79 FR 19056

Dated 15-4-2014
2014 4 15

Anti-dumping Notice No. 
2014/29, dated 10-4-2014
2014 4 10

2014/29

International Trade Commission 
MOEAITC-ID-10304602140, 
dated 30-4-2014
2014 4 30

MOEAITC-ID-
10304602140

14/16/2013- DGAD, 
dated 25-3-2014
2014 3 25
14/16/2013- DGAD

US ITC News Release 14-032, 
dated 7-4-2014
2014 4 7

14-032

MOFCOM Press Release 
dated 2-4-2014
2014 4 2

MOFCOM Press Release 
dated 28-4-2014
2014 4 28

MOFCOM Press Release 
dated 23-4-2014
2014 4 23

USA

Mexico

Australia

Taiwan

India

USA

South Africa

Brazil

Columbia
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Product Measures Notification No. and dateCountry

Pre-stressed concrete 
steel rail tie wire

Precipitated silica

Plastic sprayer

Plastic bath products

Phenolic plywood

Organic synthetic 
dyestuff

Oil well pipe

Nylon Tyre Cord Fabric 
(NTCF)

Not alloyed ingots of 
unwrought aluminium

Monosodium 
Glutamate

ADD – Affirmative final determination 
of dumping

Definitive ADD imposed

ADD sunset review initiated

ADD investigation terminated

ADD investigation continues – No preliminary 
duty imposed

ADD terminated

ADD investigation initiated

ADD sunset review initiated

New safeguard  duty investigation 
initiated

ADD – Preliminary finding of 
dumping

US ITA Press Release 
dated 29-4-2014
2014 4 29

MOFCOM Press Release 
dated 28-4-2014
2014 4 28

Dated 9-4-2014
2014 4 9

MOFCOM Press Release 
dated 29-4-2014
2014 4 29

Dated 8-4-2014
2014 4 8

MOFCOM Press Release 
dated 16-4-2014
2014 4 16

MOFCOM Press Release 
dated 2-4-2014
2014 4 2

15/32/2013-DGAD, 
dated 17-4-2014
2014 4 17
15/32/2013-DGAD

D-22011/ 01/2014, 
dated 7-4-2014
2014 4 7
D-22011/ 01/2014

US ITA Press Release 
dated 2-5-2014
2014 5 2

USA

Brazil

Mexico

Brazil

Argentina

Argentina

Eurasian 
Economic 

Commission

India

India

USA
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Product Measures Notification No. and dateCountry

Wind towers

Uncovered Innerspring 
Units

Thick plates

Thermoelectr ic 
containers

Steel Nails

Stainless steel sinks

Seamless steel tube

Saccharin

PX-13 or 6 PPD (Rubber 
Chemicals)

6PPD

P V C  S u s p e n s i o n 
Grade

Interim ADD imposed

ADD to continue – Affirmative 
sunset review

ADD – Anti-circumvention inquiry 
initiated

ADD and CVD – Reinvestigations initiated

ADD – Dumping margins revised 
in respect of specified entities

ADD – Reinvestigation concluded

Preliminary ADD duty imposed

ADD sunset review initiated

Safeguard duty review proceedings 
terminated

ADD sunset review recommends 
continuation of ADD 

Anti-dumping Notice No. 
2014/33, dated 16-4-2014

2014 4 16
2014/33

79 FR 22624, 
dated 23-4-2014 [A-570-928]
2014 4 23 79 FR 22624

Press dated 24-4-2014
2014 4 24

Dated 1-4-2014
2014 4 1

79 FR 19316, 8-4-2014 
[A-570-909]
2014 4 8
79 FR 19316

Canada Border Service Agency 
Notice dated 1-4-2014
2014 4 1

Dated 11-4-2014
2014 4 11

79 FR 24673, dated 1-5-2014 
[A-570-878]
2014 5 1 79 FR 24673

D-22011/ 01/2013/Pt., 
dated 24-4-2014
2014 4 24
D-22011/ 01/2013/Pt.

21/29/2011-DGAD, 
dated 4-4-2014
2014 4 4
21/29/2011-DGAD

Australia

USA

Brazil

Canada

USA

Canada

Brazil

USA

India

India
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Product Measures Notification No. and dateCountry

Zinc coated (galvanised) 
steel

ADD - Exemption inquiry initiated Anti-dumping Notice No. 
2014/35, dated 29-4-2014
2014 4 29

2014/35

Australia

Wire ropes and cables ADD terminated International Trade Administra-
tion Commission of South Africa 
Report No. 462, 
dated 22-4-2014
2014 4 22

462

South Africa

Solar grade poly silicon

Cellulose pulp

ADD and CVD imposed

ADD affirmative final determination

MOFCOM Announcement Nos. 
25 and 26, dated 30-4-2014

2014 4 30

25 26

MOFCOM Announcement No. 
18 of 2014, dated 4-4-2014

2014 4 4
2014 18

EU

US, Canada, 
Brazil

Trade remedy actions by China

Product Measures Notification No. and dateCountry

Ter t-butyl hydroqui-
none

Provisional ADD imposed MOFCOM Announcement No. 
28 of 2014, dated 29-4-2014

2014 4 29
2014 28

India

Acrylic ester ADD measures expired MOFCOM Announcement No. 
20 of 2014, dated 8-4-2014

2014 4 8
2014 20

Malaysia, 
Singapore 

and 
Indonesia
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WTO News 
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News Nuggets  

Ratio Decidendi 
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Commissioner
Chandra Prabhu International Ltd. - Custom A. 
3/2013]

2 a

Phoenix International Phillips 
India Ltd., Plaza Lamps Tubes Ltd. Delta 
Electronics

[RA SA Technology Commissioner – 
TS-124-Tribunal-2014(Mum)]

Lakshmikumaran&Sridharan
Lakshmikumaran&Sridharan

Lakshmikumaran&Sridharan
Lakshmikumaran&Sridharan - 2014 5 5

newsletteritrade@lakshmisri.com

http://cn.lakshmisri.com                                      www.lakshmisri.com                          http://addb.lakshmisri.com
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